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 1.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON DEMURRER TO 5th Amended COMPLAINT 
FILED BY JOHN L. VALENTINE 
* TENTATIVE RULING: * 
 
The demurrer of John Valentine is sustained, without leave to amend for the reasons stated in 
line 3.  (CCP § 430.10 (e).)  If plaintiffs contest this tentative ruling to request leave to amend, 
they shall attend the hearing prepared to explain exactly how they would amend to cure the 
defects in their complaint.  Assuming plaintiffs do not contest this ruling, Valentine shall file and 
serve his Answer on or before September 30, 2020. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON MOTION TO STRIKE PORTIONS OF 5th Amended COMPLAINT 
FILED BY DOUGLAS PANKEY 
* TENTATIVE RULING: * 
 
The court rules as follows on Douglas Pankey’s Motion to Strike:   
 
1, 3, and 4 - Denied.  Civil Code section provides a privilege against liability, not an evidentiary 
or a pleading privilege.  (Shade Foods, Inc. v. Innovative Products Sales & Marketing, Inc. 
(2000) 78 Cal.App.4th 847, 914-915; Moore v. Conliffe (1994) 7 Cal.4th 634, 638, fn. 1.)   
That the court is permitting these allegations to stand does not mean that evidence proving 
them will be admissible at trial.  Pankey is free to make a motion in limine and obtain a ruling on 
that issue then. 
 
2 – Granted.  Of the four allegations challenged, this is the only one that is being used to 
establish liability rather than to establish facts or provide context. Leave to amend is denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON DEMURRER TO 5th Amended COMPLAINT 
FILED BY ZLAJ INVESTMENTS, LLC, WHITNEY VALENTINE 
* TENTATIVE RULING: * 
 
 ZLAJ’s demurrers to the First and Second Causes of Action of the Fifth Amended 
Complaint are overruled.  Its demurrer to the Third Cause of Action of the Fifth Amended 
Complaint is sustained, without leave to amend.  (CCP § 430.10 (e).)  If plaintiffs contest this 
tentative ruling to request leave to amend, they shall attend the hearing prepared to explain 
exactly how they would amend to cure the defects in their complaint.  Assuming plaintiffs do not 
contest this ruling, ZLAJ shall file and serve its Answer on or before September 30, 2020.   
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 In this action, plaintiffs seek to void a Deed by which they claim John Valentine, 
who owes them substantial money, transferred property to trusts for his children.  Their problem 
throughout the various versions of their complaint and the related demurrers has been that 
while John Valentine is the debtor, the Deed in question was executed by a limited liability 
company, ZLAJ, that they claim he manages or owns.  In recognition of this, they have alleged 
two causes of action, one on the theory that John made the transfer and that it should be set 
aside to the extent necessary to satisfy his debt to plaintiffs; and the second on the theory that 
the transfer was an indirect transfer of John’s interest in ZLAJ and that the Property should be 
returned to ZLAJ, thereby increasing the value of John’s membership interest in ZLAJ by 
a corresponding amount. 
 
 First and Second Causes of Action 
  
 The court has overruled previous demurrers by John Valentine based on the theory that 
despite the identity of the legal owner of the property when the transfer was made, John may be 
an equitable owner or have made an indirect transfer that can be reversed under the Uniform 
Voidable Transfers Act (the “UVTA”). 
 
 However, the court sustained ZLAJ’s demurrer to the last version of the complaint 
stating, “under the UVTA, apparently the only proper parties to a voidable transaction cause of 
action are the debtor and the transferee.  Here, plaintiffs have not challenged the transaction by 
which the Property was transferred from John and Whitney Valentine to ZLAJ, only the transfer 
by which the Property was transferred from ZLAJ to the trusts.  ZLAJ is not the debtor or 
a transferee as to the latter transfer.  Therefore, it is not a proper party to this action.” 
 
 Plaintiffs now advance a new theory why ZLAJ is a proper party to this action:  that ZLAJ 
is an indispensable party.  
 
 A party is indispensable if “(1) in his absence complete relief cannot be accorded 
among those already parties or (2) he claims an interest relating to the subject of the action 
and is so situated that the disposition of the action in his absence may (i) as a practical matter 
impair or impede his ability to protect that interest or (ii) leave any of the persons already parties 
subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations 
by reason of his claimed interest. If he has not been so joined, the court shall order that he 
be made a party.”  (CCP § 389 (a).)   
 
 Plaintiffs argue that ZLAJ is an indispensable party because “If plaintiffs are successful 
in proving [John’s] interest in ZLAJ should be restored it must be bound by the judgment to get 
the relief requested.”  (Opp. at 3:11-13.)   
 
 ZLAJ argues it is not an indispensable party under section 389 (a) (1) because it 
does not need to be involved in this lawsuit for the court to make an effective order for 
the transferee of the Property, Dan Valentine, to return the Property to ZLAJ.  ZLAJ argues it 
is not an indispensable party under section 389 (a)(2) because it does not claim an interest in 
the subject matter of this action. 
 
 While ZLAJ’s arguments have some initial appeal, there are issues that persuade 
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the court to reject them.  If plaintiffs are successful in this action, it is likely that the court will 
either order that the Property be deeded back to John Valentine or to ZLAJ.  While it may be 
true that the court can make either such order without ZLAJ being a party to this lawsuit, 
there could be practical problems with the latter order if ZLAJ is not made a party.  A deed 
transfers property only when it is delivered to the transferee.  If ZLAJ is not a party to this 
lawsuit, there is no guarantee that it will accept a deed from Dan Valentine or concede later 
that it is bound by res judicata or collateral estoppel on some relevant issue.  Thus, ZLAJ can be 
considered an indispensable party under section 389 (a)(1) because complete relief cannot be 
granted in its absence.   
 
 As for section 389 (a)(2), either (i) or (ii) may apply.  ZLAJ argues that it claims 
no interest relating to the subject matter of this action, but that lack of interest is not apparent 
on the face of the complaint and the Deed.  On its face, the Deed shows the grantor to be ZLAJ.  
If the court orders the Property to be deeded back to ZLAJ, the court cannot conclude that 
ZLAJ has no interest in the Property unless ZLAH enters into a Stipulation conceding the very 
point that John contests – that, in fact, before the transfer, he was the true owner of the 
Property and it should be returned to him, not ZLAJ, if the Deed is voided.  Thus, it is both true 
that the disposition of this action in ZLAJ’s absence may (i) as a practical matter impair 
or impede its ability to protect its facial interest in the Property because John, and not ZLAJ, 
is the debtor whose obligation the Property will be sold to satisfy; and (ii) the disposition of 
this action in ZLAJ’s absence may subject some other party to this litigation to multiple or 
inconsistent obligations.   
 
 The parties may be able to reach some stipulation to make it unnecessary for ZLAJ to be 
a party to this action.  Absent such a stipulation, however, and based on its concerns about how 
a judgment favorable to plaintiffs would be enforced and be immune from collateral attack by 
ZLAJ, the court overrules ZLAJ’s demurrer to the First and Second Causes of Action.  The court 
finds that ZLAJ does qualify as an indispensable party to this action pursuant to under CCP 
§ 389 under the unique facts of this case. 
 
 Third Cause of Action 
 
 In the Third Cause of Action plaintiffs attempt to state a cause of action for fraud and 
conspiracy to defraud.   
 
 The two fraudulent misrepresentations were (1) in 2014 when defendants allegedly 
conspired with a notary public to represent that the Deed to the Property was executed in 2010 
when it was not in fact executed until 2014, and to make it seem as though John did not own the 
Property in 2014 when in fact he did; and (2) on March 13, 2017, when defendants represented 
in a Statement of Information filed with the Secretary of State that John Valentine had no 
ownership interest in ZLAJ.  Defendants allegedly committed the fraud concerning the Deed in 
2014 after plaintiffs obtained a substantial judgment against John, in order to thwart plaintiffs’ 
efforts to collect that judgment.  (¶ 26.)  Defendants allegedly committed the March 2017 fraud 
concerning the Statement of Information to coincide with (and impliedly to thwart) collection 
efforts then ongoing in court in San Diego.  (¶ 27.)   
 
 The complaint also refers to fraud in court testimony in Alameda County in 2018.  
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Plaintiffs concede that no claim may be based on such fraud because of the Civil Code section 
47 litigation privilege, but say they have included those allegations for context.   
 
 ZLAJ argues that the complaint fails to allege a cause of action for fraud because it does 
not allege a misrepresentation made to plaintiffs, the statement made to the Secretary of State 
was not false, and plaintiffs cannot have reasonably relied on the misrepresentations.  
 
 The court concludes that the fraud cause of action is fatally flawed.  Further, 
although this cause of action is a late addition to these proceedings, the court is unwilling 
to permit further amendment. 
 
 First, the complaint makes clear that all the fraud was intended to thwart plaintiffs’ 
collection efforts, raising the specter of the litigation privilege, even as to statements not made 
directly in court.  The litigation privilege is not limited to the pleadings and to evidence presented 
in court.  It extends “to any publication that has any reasonable relation to the action and is 
permitted by law if made to achieve the objects of the litigation, ‘even though the publication is 
made outside the courtroom and no function of the court or its officers is invoked.’”  (Rader v. 
Thrasher (1972) 22 Cal.App.3d 883, 887.)   
 
 Second, the Statement of Information filed with the Secretary of State (Exhibit I to the 
complaint) does not appear to make any particular representations about the members of ZLAJ.  
That form asks only for the names of the managers of ZLAJ.  Only if no managers have been 
appointed does the form request the name of each member.  ZLAJ typed in the name of 
Whitney Valentine as manager.  Therefore, ZLAJ was not required to identify the names of each 
member.  The complaint does not allege it was untrue that Whitney Valentine was the managing 
member when the Statement of Information was filed.     
 
 Third, both reliance and damages caused by the fraud are inadequately alleged or 
cannot be proved.  Plaintiffs allege both, but only generally, not specifically, as required.  (¶ 34, 
35.)  Plaintiffs are suing over the fraud because they incurred costs to uncover it.  But they 
incurred those costs only because, either from the outset or at some unspecified time later, they 
came to disbelieve the representations.  However, the complaint does not allege that plaintiffs 
believed the misrepresentations, incurred some costs or damages in reliance on them, and then 
changed course when they got suspicious.  It alleges they incurred all their damages after they 
were already suspicious.  Thus, while plaintiffs have suffered damages, they have not suffered 
them because they relied on the misrepresentations, but because they did not rely on the 
misrepresentations.  Essentially, plaintiffs want compensation because defendants have made it 
more costly for them to collect their judgment, but they offer no rationale why they are legally 
entitled to recover for this this rather than being barred by the litigation privilege and its purpose 
of preventing endless derivative litigation.  (See Herterich v. Peltner (2018) 20 Cal.App.5th 1132, 
1139-1142.) 
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 4.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON DEMURRER TO 5th Amended COMPLAINT 
FILED BY WHITNEY VALENTINE 
* TENTATIVE RULING: * 
 
Whitney Valentine’s demurrer to the Third Cause of Action of the Fifth Amended Complaint 
is sustained, without leave to amend for the reasons stated in line 3.  (CCP § 430.10 (e).)  
If plaintiffs contest this tentative ruling to request leave to amend, they shall attend the hearing 
prepared to explain exactly how they would amend to cure the defects in their complaint.  
Assuming plaintiffs do not contest this ruling, Whitney Valentine shall file and serve her Answer 
on or before September 30, 2020.  
 

  

 5.  TIME:  9:00   CASE#: MSC18-00151 
CASE NAME: WATERHOUSE VS. CREAVATION VENTURES 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY ADAM WATERHOUSE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside the default is granted pursuant to CCP 473(b). The court converts 
the prove-up hearing, now set for November 20, 2020 at 8:30 a.m., into a CMC. Plaintiff to give 
notice of the new date to defendant. If plaintiff has re-taken the defendant’s default by the 
hearing, the court will provide a new date for the prove-up at that time. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-02227 
CASE NAME: MANOLO RODAS VS. UST TESTING SERVICES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY JAIME OCHOA BAROJAS, et al. 
* TENTATIVE RULING: * 
 
Defendant’s motion for leave to file the first amended answer is granted. Defendant shall file and 
serve the amended answer within ten days of this hearing. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00307 
CASE NAME: F. KEWELL  VS.  T. KEWELL. 
HEARING ON APPLICATION FOR ADMISSION PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Craig Keller’s application to be admitted pro hac vice as counsel for plaintiff is granted. 
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 8.  TIME:  9:00   CASE#: MSC19-00515 
CASE NAME: ANDREW VS. HODGES 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY MADELINE ANDREW, M.D. 
* TENTATIVE RULING: * 
 
Before the court is a motion for summary adjudication (“MSA”) in a legal malpractice case. 
Plaintiff Madeline Andrew, M.D. (“Plaintiff” or “Dr. Andrew”) brings the motion pursuant to 
Code of Civil Procedure § 437c(f) on the grounds that “there are no material issues of fact 
establishing that Plaintiff did not engage in unprofessional conduct in violation of Business 
and Professions Code Sections 2234, 2236 or 2239.” (Notice at 2-3.) Defendant Robert W. 
Hodges and Defendant McNamara, Ney, Beatty, Slattery, Borges & Ambacher, LLP 
(collectively, “Defendants”) oppose the MSA on several grounds, including that it does not 
completely dispose of a cause of action under § 437c(f)(1). 

For the following reasons, the MSA is denied. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. See CCP § 437c(q). Here, there were none. 

Analysis 

The summary judgment statute provides that “[a] motion for summary adjudication shall be 
granted only if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty.” (Code Civ. Proc., § 437c, subd. (f)(1), italics added.)  

The Court starts with the pleadings to frame the issues. (See AARTS Productions, Inc. v. 
Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064 [the first step for a court analyzing a 
motion for summary judgment is to “identify the issues framed by the pleadings,” because the 
motion must show “there is no factual basis for relief on any theory reasonably contemplated by 
the opponent’s pleading.”].) Here, Plaintiff alleges that Defendants engaged in several negligent 
acts during their representation of Plaintiff before the Medical Board, causing her to incur 
“special and consequential damages in an amount according to proof.” 

Specifically, Plaintiff’s First Amended Complaint (“FAC”) alleges the following facts: in 
November 2017 Defendants were retained to represent Plaintiff and to protect Plaintiff’s 
interests concerning proceedings before the Medical Board of California. (FAC at ¶ 6.) 
Defendants became Plaintiff’s attorney of record in a proceeding before the Medical Board of 
California entitled “In the Matter of the Accusation Against: Madeline Andrew, M.D.”, Court Case 
No. 800-2015-017125. (FAC at ¶ 7.) 

The Accusation states two causes for discipline: (1) unprofessional conduct: conviction of a 
crime/dangerous use of alcohol; and (2) mental or physical impairment. (Dr. Andrew Decl. ¶ 5, 
Ex. 1.) Plaintiff alleges more than one act of negligence on the part of Defendants in the course 
of this representation: “failing to timely obtain and disclose the report of a proposed expert 
witness to Deputy Attorney General as required by law” (FAC at ¶ 12) and “failing to advise or 
inform Plaintiff of all the terms of the proposed Stipulated Settlement.” (FAC at ¶ 14.) She 
alleges that “[b]ecause of Defendants’ negligence, Plaintiff was compelled (and advised by 
Defendants) to enter into the Stipulated Settlement and Disciplinary Order that effectively 
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precluded her from continuing her employment.” (FAC at ¶ 15.) The instant complaint for 
professional negligence follows. 

A legal malpractice action for negligence mirrors any other cause of action for negligence 
in that it has four elements: (1) duty; (2) breach (a negligent act or omission); (3) causation; and 
(4) damages. (Coscia v. McKenna & Cuneo (2001) 25 Cal.4th 1194, 1199.) “‘[F]ailure to prove . 
. . any of [the elements] is fatal to recovery.’” (Namikas v. Miller (2014) 225 Cal.App.4th 1574, 
1581 (Namikas).) To prevail on a legal malpractice claim, the plaintiff must conduct what is 
termed a “trial-within-a-trial.” (See Mattco Forge, Inc. v. Arthur Young & Co. (1997) 52 
Cal.App.4th 820, 832.) “[T]he plaintiff must establish that but for the alleged negligence of the 
defendant attorney, the plaintiff would have obtained a more favorable judgment or settlement 
in the action in which the malpractice allegedly occurred. The purpose of this requirement, which 
has been in use for more than 120 years, is to safeguard against speculative and conjectural 
claims. [Citation.]” (Viner v. Sweet (2003) 30 Cal.4th 1232, 1241.) 

Here, Plaintiff argues that the “trial-within-a-trial” approach to a legal malpractice claim permits 
her to move for summary judgment on one of the two claims from the underlying Medical Board 
Accusation. None of the authority cited by Plaintiff supports this contention: Both Kurinij v. 
Hanna & Morton (1997) 55 Cal.App.4th 853 and Croce v. Sanchez (1967) 256 Cal.App.2d 680 
involved malpractice actions alleging that an attorney’s failure to file an appeal was the 
negligence that caused injury. Both cases found summary judgment for the defendants based 
on a conclusion by the trial Court that as a matter of law, an appeal of the underlying action 
would not have resulted in a reversal. Here, Plaintiff has alleged more than one act of 
negligence on the part of the Defendants in the course of their representation of her before the 
Medical Board: failure to timely disclose the report of a proposed expert witness and negligently 
advising her to enter into the Stipulated Settlement and Disciplinary order. Plaintiff’s legal 
malpractice claim is not based on the first cause of action of the Accusation alone. As a 
consequence, a determination that “the first cause of discipline fails as a matter of law” does not 
completely resolve her claim for legal negligence against Defendants. 

Plaintiff’s reliance on Namikas v. Miller (2014) 225 Cal.App.4th 1574 is especially puzzling in 
light of the absence of evidence that she would have obtained a more favorable judgment or 
settlement in the underlying action in the absence of the Defendants’ alleged negligence. 
Causation is an essential element of a claim for professional negligence. Furthermore, 
causation generally is a question of fact that cannot be resolved on summary judgment unless 
undisputed facts leave no room for a reasonable difference of opinion. (Kurinij, supra, 55 
Cal.App.4th at p. 864.) 

There is no authority which would support a piecemeal adjudication of the underlying case when 
it would not dispose of Plaintiff’s entire cause of action for professional negligence. The motion 
for summary adjudication is denied. 
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 9.  TIME:  9:00   CASE#: MSC19-00981 
CASE NAME: MUNSON VS. THE KROGER CO. 
HEARING ON MOTION FOR RELIEF FROM INVOLUNTARY DISMISSAL 
FILED BY DWIGHT MUNSON 
* TENTATIVE RULING: * 
 
Plaintiff counsel’s motion for relief of involuntary dismissal is granted pursuant to CCP 437(b).  
 
It is apparent that counsel has failed to take the time to obtain the actual minutes in the case. 
If he had, he would see that at the first CMC on October 1, 2019, counsel failed to appear 
but the plaintiff appeared to complain about having no contact with his attorney. At the next 
CMC on January 13, 2020, counsel again failed to appear while the plaintiff appeared. 
An appearance attorney was present but the client again complained about having no contact 
with his own counsel.  
 
The court set a further CMC for April 16, 2020 and advised that it would sanction counsel if 
counsel once again failed to file a CMC statement. Because of the pandemic, the matter was 
continued to May 21, 2020. Again, counsel failed to appear and failed file a CMC statement or a 
proof of service. The court sanctioned counsel $500. The court set a further OSC for why the 
case should not be dismissed for July 7, 2020. The OSC and sanctions order were mailed to 
counsel’s address. 
 
On July 7, 2020, counsel failed to appear, failed to file a proof of service, failed to file a 
CMC statement and failed to pay the sanctions. The court dismissed the action. Counsel admits 
he received the dismissal but fails to address payment of the sanctions, which have still not 
been paid. 
 
Counsel is still required to pay the $500 sanctions. The court sets an OSC for October 29, 
2020 at 8:30 to ensure the sanctions are paid. The court will also hear a CMC that date and 
expects the complaint to be served and a proof of service filed before the hearing in addition to 
a CMC statement. Counsel is admonished to set up a court call and personally appear for 
the October 29, 2020 hearings.  Counsel is also advised to look carefully at his complaint. 
He routinely refers to Kroger as the plaintiff and Mr. Munson as the defendant. 

 

  

10.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION TO ESTABLISH PACA CLAIMS PROCEDURE 
FILED BY SUNKIST GROWERS, INC. 
* TENTATIVE RULING: * 
 
 Sunkist’s motion to establish a PACA trust claims procedure is granted, with the details 
to be worked out as set forth below.  The court agrees that a claims procedure is appropriate, 
and also with the concerns of Mechanics Bank that the discharge of the receiver should not be 
unduly delayed and that Mechanics must have the chance to argue it is entitled to recover the 
costs and fees it has incurred to recover monies that may ultimately benefit the PACA trust 
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beneficiaries rather than itself.   
 

The formal order after hearing that Sunkist prepares shall provide the following: 
 

1. The receiver shall be entitled to recover his court-approved costs and fees and shall 
then be discharged.  The court will set those costs and fees at the hearing already 
set for November 4, 2020. 

 
2. The receiver shall deliver the net proceeds after deduction of his court-approved 

costs and fees to the attorneys for Mechanics Bank, to be held in their attorney-client 
trust account pending further order of the court. 

 
3. After the court has set the receiver’s recoverable costs and fees, it will determine the 

identity and amounts owed to the PACA trust beneficiaries. Mechanics Bank has 
provided no evidence that it is a PACA trust beneficiary or any authority that it is 
entitled to make a claim as one or to “participate” in the PACA claims procedure, 
other than to contest the claims of such alleged PACA trust beneficiaries or to claim 
priority over them.  During the claims procedure process, Mechanics may attempt to 
invalidate or reduce the claims of alleged PACA trust beneficiaries, but any argument 
regarding which party has priority to the funds will be deferred until later. 

 
4. Once the identity and amount of the PACA trust beneficiaries is set, the court will 

hold a hearing to determine whether Mechanics Bank is entitled to recover costs and 
fees it paid to the receiver or in other respects to create a common fund that benefits 
the PACA trust beneficiaries, in what amount, and from which funds. 

 
5. Then, if the parties cannot agree on how to divide the funds between Mechanics and 

the PACA trust beneficiaries, the court will hold a hearing to make that determination 
and to consider any arguments concerning priority. 

 
Sunkist and Mechanics are ordered to meet and confer to see if they can agree on the terms of 
a formal Order After Hearing reflecting the rulings set forth above and the form of all notices and 
documents that will be part of the claims procedure.  If they cannot agree and are unable to 
submit an order that is approved as to form, Sunkist shall submit its version of the Order After 
Hearing and Claims Procedure documents, and Mechanics shall submit a redlined version of 
those documents showing the changes it requests, and the Court will choose between the two 
versions.  The Order and documents that are approved as to form, or Sunkist’s version of them, 
shall be sent to this department on or before October 30, 2020.  If Mechanics submits its version 
of the Order and documents, it shall do so within two weeks after Sunkist submits its version. 
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11.  TIME:  9:00   CASE#: MSC19-01555 
CASE NAME: NIEMIREA VS. ESTATE OF SCOTT SHEPHERD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01555 
CASE NAME: NIEMIREA VS. ESTATE OF SCOTT SHEPHERD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01947 
CASE NAME: MITCHELL VS. BROWN 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY CAROL ROSE MITCHELL 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file second amended complaint is granted. Plaintiff shall file and 
serve the SAC within ten days of this hearing. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02105 
CASE NAME: LONE TREE VS. CHAN 
HEARING ON MOTION TO CORRECT CLERICAL ERROR IN ORDER 
FILED BY LONE TREE ESTATES OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

15.  TIME:  9:00   CASE#: MSC20-00575 
CASE NAME: STARS HOLDING CO. LLC VS. MEHRABI 
HEARING ON DEMURRER TO COMPLAINT of STARS HOLDING CO., LLC 
FILED BY KARIM MEHRABI, GHOLAM HOSSEIN BAIG 
* TENTATIVE RULING: * 
 
Taken off calendar. First Amended Complaint filed 8/21/20. 
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16.  TIME:  9:00   CASE#: MSC20-00685 
CASE NAME: HENRY VS. GLADSTONE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HAYES R. GLADSTONE M.D. 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer to the Second Cause of Action, as stated in the First Amended 

Complaint (“FAC”), is overruled.  Defendant shall file an answer on or before October 1, 2020. 

 The Second Cause of Action, brought by plaintiff Robin Henry, is for negligent infliction 

of emotional distress.  Negligent infliction is not an independent tort, but rather an application of 

ordinary common law negligence principles to certain recognized fact patterns.  (Burgess v. 

Superior Court (1992) 2 Cal.4th 1064, 1072.) 

Accordingly, the Court must look to whether Ms. Henry has alleged a viable negligence 

cause of action under either of two available negligence theories: bystander liability, and 

direct victim liability.  The Court finds that Ms. Henry has alleged a viable cause of action under 

both theories. 

 A. Bystander Liability. 

 The Court has no difficulty finding that Ms. Henry has stated a negligence cause of 

action under a bystander theory.  (FAC, ¶ 13.  See, Ortiz v. HPM Corp. (1991) 234 Cal.App.3d 

178, 185 [liability established where “the injury-producing event continued for a period of time, 

and the plaintiff personally observed the event while it still was occurring”].)  The proposition that 

Ms. Henry could not perceive that her husband was being injured, during the hour that 

defendant compelled Ms. Henry to witness her husband’s emotional agony and “uncontrolled 

bleeding,” borders on the absurd. 

Nor is it a stretch to find that Ms. Henry — even as a lay person — could perceive that 

ongoing medical malpractice was the cause of her husband’s injury.  Defendant cannot 

seriously argue that any reasonable person would perceive the following as routine features of 

an outpatient cosmetic surgery: 

 A doctor and his medical staff unable to physically restrain a patient lying on 
an operating table in the midst of a surgical operation “in an agitated, combative 
and delusional state” — a delusional state that was “escalating” during the hour 
that Ms. Henry was compelled to watch. 

 

 A surgeon “frantically” but unsuccessfully attempting to stop uncontrolled 
bleeding from open surgical wounds. 

 

 A surgical operation so out of control that a lay person was conscripted into the 
duties of a surgical assistant, apparently without being given a chance to “scrub” 
for the operation to protect the patient from infection and without herself being 
supplied with any personal protective equipment. 
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 Lights in the operating suite continually going out during the surgical operation. 
 

 A surgical operation that ends with the surgeon throwing up his hands and 
shouting “I don’t know what to do” — and only then, finally, allowing a call to 911 
and the transfer of the patient by ambulance to the emergency room. 

 
(FAC, ¶ 13.) 
 

B. Direct Victim Liability. 

 The question of whether Ms. Henry has also stated a negligence cause of action 
under a direct victim theory is a closer call.  However, the Court finds that she has stated such a 
cause of action. 
 
 Physicians are liable under a direct victim theory when they have “affirmatively acted” 
in a manner that brings a non-patient into the scope of their duty of care.  (Marlene F. v. 
Affiliated Psychiatric Medical Clinic, Inc. (1989) 48 Cal.3d 583, 590.)  In the case at bar, 
defendant committed such an affirmative act when he led Ms. Henry from the waiting room into 
the bloody scene of an ongoing, out-of-control surgery — and when, in one of the stranger 
medical malpractice fact patterns the Court has ever seen alleged, defendant conscripted 
Ms. Henry into serving as a surgical assistant “for over an hour.”  (FAC, ¶ 13.) 
 
 If defendant had simply botched the surgical procedure, and Ms. Henry had learned of 
defendant’s medical malpractice only later, the Court would agree with defendant that Ms. Henry 
was not a direct victim of defendant’s negligence.  But that is not what allegedly happened.  
Defendant made a conscious decision to bring Ms. Henry into the operating room, and in so 
doing, he also brought Ms. Henry into the scope of his duty of care. 
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17.  TIME:  9:00   CASE#: MSC20-00955 
CASE NAME: JAMES VS. ARATA 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES AND ATTORNEY FEES 
FILED BY MICHAEL THEODORE ARATA 
* TENTATIVE RULING: * 
 

Defendant Michael Theodore Arata’s motion to strike is granted as to attorney fees 
and denied as to punitive damages. Defendant shall file and serve his answer by September 
30, 2020.  

Plaintiff is suing Defendant for negligence and battery. Plaintiff alleges that Defendant 

negligently or intentionally drove a motorized All-Terrain Vehicle into Plaintiff, causing him 

injuries. Punitive damages are sought in connection with the battery claim, which alleges that 

Defendant “acted with the intent to make harmful contact with plaintiff’s body”. (Comp. ¶XIII.)  

Punitive damages requires a showing of fraud, oppression or malice. Malice “means 

conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct 

which is carried on by the defendant with a willful and conscious disregard of the rights or safety 

of others.” (Civil Code § 3294.) “When the plaintiff alleges an intentional wrong, a prayer for 

exemplary damage may be supported by pleading that the wrong was committed willfully or 

with a design to injure. (James v. Herbert (1957) 149 Cal.App.2d 741, 750.)” (G. D. Searle 

& Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29.) Driving into someone with a motorized 

vehicle and the intent to make harmful contact constitutes malice and is insufficient to seek 

punitive damages.  

Defendant argues that these allegations are conclusory and there is no factual basis for 

them. The complaint does not explain why Plaintiff alleges that Defendant had intent to cause 

him harm, but allegations of someone’s intent are usually consider allegations of fact. (See, 

Rosin v. Superior Court of Los Angeles County (1960) 181 Cal.App.2d 486, 490.) Thus, Plaintiff 

was not required to allege facts showing a basis for alleging intent. In addition, this case is 

different from cases where a party makes conclusory allegations that “defendant's conduct as 

intentional, willful and fraudulent” (see, Brousseau v. Jarrett (1977) 73 Cal.App.3d 864, 872) as 

here Plaintiff has alleged that Defendant acted with intent to harm Plaintiff. That being said, the 

allegation of Defendant’s intent must comply with Code of Civil Procedure section 128.7(b) and 

thus, by signing the complaint, Plaintiff’s attorney is stating that there is “evidentiary support” for 

the allegation of intent.  

Therefore, the request to strike punitive damages is denied.  

There is no basis for seeking attorney fees as part of the judgment in this case and the 

request to strike attorney fees is granted.  

Defendant’s request for judicial notice of the complaint is denied as unnecessary. 
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18.  TIME:  9:00   CASE#: MSN20-1045 
CASE NAME: BULL VS. BAKER 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY DELYA BULL 
* TENTATIVE RULING: * 
 
Continued by stipulation to October 21, 2020 at 9:00 AM. 
 

 

19. TIME:  9:00 CASE#: RSC20-0289 
CASE NAME: BAKER VS. BULL 
SMALL CLAIMS COURT TRIAL 
* TENTATIVE RULING: * 
 
This matter is returned to Department 54 for small claims court trial on October 9, 2020 at 
1:15 PM in Richmond. 

 

 

 
ADD-ON 

 

20.  TIME:  9:00   CASE#: MSC18-00847 
CASE NAME: HATCH VS. AVALONBAY 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENAS 
FILED BY DAKOTAH HATCH 
* TENTATIVE RULING: * 
 
The motion to quash is granted in part and denied in part. 
 
The court agrees that the subpoenas are quite broad. But plaintiff’s ongoing complaints are 
equally broad. She was diagnosed at age nine with fibromyalgia due to chronic complaints of 
pain throughout her body. A doctor has opined that her current injury to her left foot, ankle, and 
leg with resulting complex regional pain syndrome has exacerbated her fibromyalgia. She 
presently complains of ongoing pain throughout her body (e.g., back, shoulders, migraines, 
muscle and joint pain). The defense is entitled to attempt to untangle what complaints are 
related to the injury at issue, which complaints may have been exacerbated by the injury and 
which complaints are completely separate. 
 
The court does agree that any records relating to gynecology should be excluded. The defense 
has not shown how such records relate to any ongoing complaints suffered by plaintiff or how 
they have any relevance to her foot injury. 

 

 

 


